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Labor and Employment Developments from around
the World
ERIKA C. COLLINS,

R.

BRADLEY MOKROS, AND JOHN SIMMONS*

I. Argentina
A.

SUSPENSION OF DISMISSALS

Dismissals without cause were suspended from January 6, 2002 until March 2003 (Suspension Period).' If an employer dismisses an employee without cause during the Suspension Period, the employee will be entitled to collect twice the normal corresponding severance (Double Severance).2 Double Severance is not applicable to employees hired on or
after January 1, 2003, so long as those employees represent an increase in the company's
payroll from December 31, 2002.1
B.

DISMISSAL PROCEDURES DURING THE SUSPENSION PERIOD

If employers want to dismiss employees without cause during the Suspension Period they
must follow a dismissal procedure, which will vary depending on the number of affected
*Erika C. Collins is a Special Counsel in the Labor and Employment Group with Cooley Godward LLP
and practices international employment law. R. Bradley Mokros is a research specialist with Kiesewetter Wise
Kaplan Schwimmer & Prather, PLC. John W. Simmons is a founding member of the law firm of Kiesewetter
Wise Kaplan Schwimmer & Prather, PLC, a law firm that practices labor and employment law. We wish to
thank the following contributors: Enrique Mariano Stile and Javier Enrique Patr6n with Marval & O'Farrell
(Argentina); Gareth Jolly and Darren Gardner with MinterEllison Lawyers (Australia); Jacques Ghysbrecht
with Baker & McKenzie (Belgium); Patty Fraser and Gordon Kettyle with Blake, Cassels & Graydon LLP
(Canada); Susanne Hom6n and Ari-Pekka Saanio with Borenius & Kemppinen Ltd. (Finland); Roselyn S. Sands
and Virginie Hessel with Ernst & Young-France (France); Dr. Alexander Lentz and Dr. Thomas Griebe with
Taylor Wessing (Germany); Fiona Loughrey and Lisa Croxford with Simmons & Simmons (Hong Kong);
Akil Hirani with Majmudar & Co. (India); Deirde Dunne and Paul Glenfield with Matheson Ormsby Prentice
(Ireland); Raffaella Betti Berutto with Gianni, Origoni, Grippo & Partners (Italy); Kazuki Okada and Mariko
Nakano with Freshfields Law Office (Japan); Janneke Lange and Dirk Jan Rutgers and Inge de Laat with
Kennedy Van der Laan (The Netherlands); Melissa Teo with Allen & Gledhill (Singapore); Dr. Martina
Wittibschlager and Dr. Andr6 E. Lebrecht with Prager Dreifuss (Switzerland); Sophia H.H. Yeh and Paul S. P.
Hsu with Lee and Li (Taiwan); and Guy Fifield and Henryk Santocki with Denton Wilde Sapte (United
Kingdon).
1. Law No. 25.561, art. 16 (B.O. Jan. 7, 2002).
2. Decree No. 883/2002 (B.O. May 29, 2002).
3. Decree No. 2639/2002 (B.O. Dec. 20, 2002).
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employees. If the number of affected employees exceeds: 15 percent of the employees of a
company with less than 400 employees; 10 percent of the employees of a company with
between 400 and 1,000 employees; or 5 percent of the employees of a company with more
4
than 1,000 employees, then the employer must follow a Preventive Crisis Procedure (PCP).
The PCP is an agreement between the company, the relevant union and the employees.
The purpose of the PCP is to address the economic crisis and to reduce its impact on the
employees. The PCP is a procedure that must be filed with the Labor Ministry.5 Although
the procedure was first developed for crisis situations, due to the new emergency regulations, the PCP is now also required for dismissals without cause. 6
When the number of affected employees does not require the employer to follow a PCP,
the employer must still provide ten working-days prior notice to both the Labor Ministry
and the union representing the affected employees of the decision to dismiss or suspend
personnel. In case of non-compliance with these procedures, the Labor Ministry may order
the immediate cessation of dismissals and/or enact resolutions to protect the labor relationships and determine the payment of lost salaries.' To avoid the above restrictions when
undertaking rightsizing measures, employers have offered their employees voluntary termination in exchange for an amount that exceeds the statutory severance.
C.

AMENDMENTS TO THE RETIREMENT SYSTEM

The employer's contribution to the Social Security Regime increased from 5 percent to
6 percent.' The employer's contribution to the National Institute of Social Security Services
for Pensioners increased from 16 percent to 17 percent for employers whose main activity
is the rendering of services and from 20 percent to 21 percent for all other employers.
The employee's contribution to the Integrated Pension System was reduced from 11
percent to 5 percent until February 28, 2003, and will increase 2 percentage points respectively on March 1, 2003, July 1,2003, and October 1,2003, reaching the original 11 percent
later this year.9
II. Australia
A.

PRIVACY AND THE PRIVATE SECTOR

Amendments introduced by the Privacy Amendment (Private Sector) Act 2000 to the
federal Privacy Act 1988 took effect for most private sector employers on December 21,
2001.10 The amendments extended the application of ten National Privacy Principles

4. Decree No. 264/2002 (B.O. Feb. 11, 2002); Decree No. 265/2002 (B.O. Feb. 11, 2002); Law No. 24.013
(B.O. Dec. 17, 1991).
5. Decree No. 264/2002 (B.O. Feb. 11, 2002).
6. Law No. 25.561, art. 16 (B.O. Jan. 7,2002); see LatinCounsel.com, Gabriela Lopez Monzon, The Impact
of the Latest LabourPolicies (May 12, 2002), at http://www.llerena.com.ar/english/news/pubica/glm/glm-05-1202.html.
7. Decree No. 264/2002 (B.O. Feb. 11, 2002); see generally Calle and Associates, DoingBusinessinArgentina,
at http://www.tomascalle.com.ar/english/chapterl4b.htm.
8. Law No. 25.565 § 80 (B.O. Mar. 1, 2002).
9. Id.
10. Privacy Amendment (Private Sector) Act, 2000 (Ausd.).

VOL. 37, NO. 2

LABOR AND EMPLOYMENT DEVELOPMENTS

331

(NPPs) to regulate the way private sector organizations deal with personal information.
The NPPs cover the collection, use, disclosure and the transfer overseas of personal
information.
Among other things, the NPPs provide that private sector organizations must:
* set out and make available to anyone who requests them, clearly expressed policies on
the management of personal information;
* inform individuals at or before the time of collecting personal information of, among
other things, the purpose for collecting the information, the organizations to which
the information is usually disclosed and that the individual may access the information
held about them;
* have appropriate safeguards to protect personal information;
* ensure that the personal information they keep is accurate and up to date; and
* have a system to handle complaints or requests for access to personal information."
If a complaint about an alleged breach of a NPP is not dealt with adequately by the
organization concerned, the Privacy Commissioner may investigate the complaint, determine whether the conduct constitutes an interference with the privacy of an individual and,
if so, order that any loss or damage suffered by the individual be remedied, for example, by
compensation.' 2 Unlike most privacy regimes, the obligations do not extend to acts or
practices by an employer in relation to employee records. A European Union (EU) Working
Party has identified this exemption as one of a number of areas in which the Australian
Privacy Act does not meet EU standards. Therefore, it may be further reviewed in the
future.
B.

CAP ON UNFAIR CONTRACTS CLAIMs

Amendments to New South Wales' (NSW) unique unfair contracts laws came into force
on June 24, 2002.'1 The amendments aim to limit the powers of the Industrial Relations
Commission of New South Wales (Commission) to award compensation in connection with
the termination of employment of highly paid executives. In general terms, the unfair contracts laws under the NSW Industrial Relations Act 1996 permit the Commission to vary
or set aside any contract, arrangement, related condition, or collateral arrangement that it
finds is unfair. The Commission also has power to award compensation in connection with
a contract that it has varied or set aside. The unfair contracts provisions apply not only to
employment contracts and independent contractor agreements, but also to bonus, incentive,
share option, and superannuation schemes.
The main amendments to the Industrial Relations Act:
* exclude employees from bringing an unfair contracts claim in relation to the termination of their employment if they earned remuneration of over AUD$200,000 in the
twelve months prior to the termination; and
* provide that unfair contracts claims must be brought within twelve months after the
termination of the employment contract.

11. Id.
12. Privacy Act, 1988, part V, § 36 (Ausd.).
13. Industrial Relations Amendment (Unfair Contracts) Act, 2002 (NSW Austi.).
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When introducing the amendments, the NSW Parliament referred to Canizalesv. Microsoft
Corp., a recent, well-publicized decision of the Commission in this area.14 In that decision,
Mr. Canizales, a Senior Human Resources Manager, was made redundant after approximately nine and a half years' service with Microsoft and its joint venture partners. He was
awarded access to share options that had lapsed on the termination of his employment,
estimated to be worth AUD$14 million, as well as severance pay of up to twenty-six weeks'
salary. Despite these amendments, it is likely that employees excluded from the unfair contracts laws will explore other avenues, including breach of contract claims, to challenge the
terms or the termination of their employment contract.
C. PAID PARENTAL LEvE

There was an on-going debate in 2002 about whether paid maternity or parental leave
should be introduced in Australia and, if so, how such a scheme should be funded. The
Federal Sex Discrimination Commissioner recently released a final paper on this issue proposing a national scheme of paid maternity leave of up to fourteen weeks, entirely government funded, available to women in paid work."5 At the time of writing, the Federal Government had not yet made a decision on this issue. But some private employers have
introduced their own form of paid maternity or parental leave.

iH. Belgium
A.

STATUTE AGAINST VIOLENCE AND MORAL OR SEXUAL HARASSMENT AT WORK

The Statute Against Violence and Moral or Sexual Harassment at Work (Statute) was
passed on July 1, 2002, and prohibits violence and moral or sexual harassment in the workplace." The Statute provides the following definitions:
" "Violence at work" is "any factual situation where an employee ... is persecuted,
threatened or mentally or physically aggressed during the performance of the
employment." 7
" "Moral harassment" or "mobbing" is regarded as:
abuses and repeated behaviors of any origin, internal or external to the enterprise...
which include notably unilateral conducts, words, intimidations, acts, gestures or writings having as their purpose of effect to negatively affect the personality, the dignity or
the physical or mental integrity of an employee ... during the performance of the
employment, to jeopardize the employee's employment or to create an intimidating,
hostile, degrading, humiliating of offensive environment.' 8
" "Sexual harassment at work" is "any form of verbal, non-verbal or physical conduct of
a sexual nature of which the author knows or should know that it affects the dignity of
women and men in the work place."" 9

14. Canizales v. Microsoft Corp. [20001 NSWIRComm 118 (Sept. 1, 2000).
15. Human Rights and Equal Opportunity Commission, A Time to Value: Proposal for a National Paid
Maternity Leave Scheme (Nov. 28, 2002), available at http://www.hreoc.gov.au.
16. Statute Against Violence and Moral or Sexual Harassment at Work (2002).
17. Id.
18. Id.
19. Id.
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Under the Statute, an employer must appoint a "Prevention Counselor" who must fulfill
certain educational requirements. He/she may be chosen inside the enterprise (but only in
enterprises with headcount over fifty) or outside the enterprise. The relevant unions (if
represented in the enterprise) should be involved in the appointment of the Prevention
Counselor. In addition, the employer may designate one or more "Trust Persons" who
assist the Prevention Counselor.
The Prevention Counselor is responsible notably for receiving the complaints from the
victims and for suggesting solutions to the employer. The Prevention Counselor is also in
charge of reporting acts of violence or harassment of which he/she has knowledge to the
government's Committee for Prevention and Protection of Work. The report contains only
statistical information and cites no names, and is available to the official who supervises the
implementation of the law. Under the statute, employees may first address either the Prevention Counselor or Trust Person, who then must attempt to resolve the conflict through
conciliation. If conciliation fails, then the employee may file a formal complaint with the
Prevention Counselor, who immediately notifies the employer. The employer must immediately stop the offensive conduct and also must provide appropriate care to the victim(s).
Alternatively, the employee may file a formal complaint with the official in charge of
supervising the implementation of the law. The employee, or any interested party (including
the employer) may initiate action before Labor Courts. Labor Courts have injunctive
authority.
If the plaintiff establishes facts that permit the Court to presume the existence of one of
the offenses described above, then the evidential burden is reversed, and the burden is on
the defendant to prove that no such offense actually occurred. Employers are prohibited
from dismissing an employee who has filed a formal complaint or initiated court action for
violence or harassment at work, unless the dismissal is due to an unrelated reason. The
burden is on the employer who wants to dismiss any such person(s) to prove that the
dismissal is unrelated to the complaint. Similar restrictions exist regarding the dismissal of
witnesses and Prevention Counselors if such are chosen inside the business.
B.

EMPLOYEE PRIVACY

The National Labour Council signed the national collective agreement No. 81 (Agreement) on the protection of the private lives of employees with respect to controls on electronic on-line communications data on April 26, 2002.20 Collective bargaining agreements
are a source of law specific to labor matters, different from and supplemental to statutes
and royal decrees. Collective bargaining agreements derive from negotiations, in a form
organized by law, of employer organizations and trade unions. Certain collective bargaining
agreements (those entered into within the National Works Council) are applicable to all
sectors of industry. Others are applicable only in certain sectors (such as banks, department
stores, metal industries, and the like). One such specific sector (the "residual sector") includes all such industries that are not in any other specific sector.
The Agreement regulates the control that an employer may exercise over network electronic communications of employees and is intended to protect employee's privacy. The

20. National Collective Agreement No. 81 (2002) (Belg.), available at http://www.cnt-nar.be/CCT/
cct-81 .doc.
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Agreement recognizes the employer's right to control electronic communications subject
to the following requirements:
" the employer must define the purpose of the control and such purpose may not exceed
the scope defined by law, which includes notably the prevention of illegal action, the
protection of the economic interest of the employer, and the like;
" the supervision may not violate the employee's privacy; and
" the employer must advise the employees, collectively and individually, of the control.
C.

OUTPLACEMENT SERVICES

Under the National Works Council collective bargaining agreement (see B above) No.
82 of July 10, 2002, employers must provide dismissed employees, over the age of fortyfive, outplacement services with an outside service provider for twelve months following
termination of employment." The Agreement No. 82 further defines the scope of the
services and the application process. Failure to comply with the law will result in sanctions
and fines up to EURO 1,500.
D.

COMPENSATION ITEMS INCLUDED IN SEVERANCE PAYMENTS

Generally, under Belgian law, severance payments are based on the employee's "compensation." Case law in 2002 further developed the definition of "compensation" for purpose of severance as follows:
* a Supreme Court ruling of February 2, 2002 decided that options, whether valued at
grant or gain at exercise, are not includable;22
* a Supreme Court ruling of February 25, 2002 determined that "tax equalization," the
differential between taxes in the home country and taxes in Belgium, often granted by
multinational companies to expatriated employees temporarily assigned to Belgium,
23
are not includable.
E. ANTI-DISCRIMINATION LEGISLATION

Two bills were filed in 2002, to the effect of implementing in Belgium the EU antidiscrimination in the work place directive.
F. WORKING TIME
A statute of August 10, 2001 has generally reduced work time to thirty-eight hours per
week effective January 1, 2003.24 Total weekly work time had already been limited in the
same fashion, however, by a number of specific sectors' collective bargaining agreements,
including that of the residual sector.

21. National Collective Agreement No. 82 (2002) (Belg.).
22. Supreme Court, Feb. 4, 2002, JIT 2002, p 145; RW 2002-2003, p. 422; Soc.Kron. 2002, p. 319;
http://www.cass.be.
23. Supreme Court, Feb. 25, 2002 (Advanced Blastomer Systems / Dj.), http://www.cass.be.
24. Statute of Aug. 10, 2001, Belgian Official Gazette, Sept. 15, 2001, availableat http://www.staatsblad.be.
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EQUALITY OF TREATMENT FOR EMPLOYEES ASSIGNED TO BELGIUM

A statute of March 5, 2002 provides that all criminally sanctioned provisions of Belgian
labor law apply to foreign employees assigned to Belgium, including, notably, those pro2
visions relating to vacations, regardless of whether Belgian social security applies. "
IV. Canada
Canadian employers have increasingly been required to take a more active role in ensuring that their employees' personal well being is protected. Recent decisions arising out
of human rights legislation and employment law jurisprudence articulate that the bar has
been raised for employers when handling personal issues in the workplace. Examples from
both the human rights context and civil arena illustrate this trend.
A.

HUMAN RIGHTS AND DISCRIMINATION

AS early as the 1970s, Canadian legislators endeavored to create standardized laws across
Canada that would prohibit discrimination in employment. In 2002, the majority of complaints received by Canadian Human Rights authorities were employment related, with
gender and disability being the two most common grounds cited by complainants.
One area that has seen recent attention is discrimination in the hiring process. In late
2001, the Canadian Human Rights Tribunal issued a decision in response to a gender
complaint demonstrating the significant increase in the potential for sizeable damage awards
26
against employers. In McAvinn v. Strait Crossing Bridge Ltd., the complainant, Phyllis
McAvinn, filed a complaint against Strait Crossing Bridge Limited when it did not hire her
for the position of bridge patroller in 1997. After successfully proving that one of the factors
underlying its decision was the fact that she was a woman, the employer was unable to
reasonably explain why it had hired men for all nine posted positions. The Tribunal noted
that findings will often be based on circumstantial evidence absent clear proof of overt
discrimination and that the Tribunal may draw inferences to determine whether a discriminatory consideration was taken into account during the hiring process. For a finding of
discrimination, it is sufficient if one's personal traits, such as gender, were but one of the
factors found to have influenced the employer's decision.
The Tribunal issued an ultimatum to the employer: hire the plaintiff, or pay her for a
ten-year period. Although this decision reflects a high water mark for monetary damages,
it is indicative of a movement toward increasingly punitive awards against employers for
human rights violations.
B.

CIVIL LIABILITY AND THE

DUTY

OF CARE

Recent civil suits have demonstrated increasing disfavor for the mistreatment of em27
ployees in relation to disability. In Prinzo v. Baycrest Centre for GeriatricCare, a Canadian
company was found liable for the actions of a supervisor in communicating with an employee who had taken leave on the basis of physical disability. AS a result of attempts by

25. Statute of March 5, 2002, Belgian Official Gazette, Mar. 13, 2002, available at http://www.staatsblad.be.
26. See McAvinn v. Strait Crossing Bridge Ltd., 21 T.L.W.D. 2130-005 (2001) (Can. Human. Rts. Trib.).
27. Prinzo v. Baycrest Centre for Geriatric Care, [2002] 161 O.A.C. 302.
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the supervisor to induce her to return to work (by implying, for example, that she was
malingering and misstating a communication from her doctor to suggest that she was fit to
return to work), the employer was held liable for intentionally inflicting emotional distress
on the employee. While the facts of this case have been remarked as extreme and unlikely
to open the "floodgates" to emotional distress claims, it is clear that the manner in which
employees are dealt with, both during employment and during the termination process,
continues to be scrutinized closely by Canadian Courts.
The Courts also have reaffirmed that employers must protect employees-even from
themselves. In Hunt v. Sutton,"8 the plaintiff had attended an office party during business
hours at which alcohol was made available. After leaving the office party, held at a pub, she
was involved in a car accident, sustaining permanent brain damage. The Court held the
employer partially responsible for the employee's injuries by finding that the employer had
not discharged its duty of care, despite the fact that it had offered a cab ride to all employees
generally, had offered to call plaintiff's husband to pick her up, and had offered the plaintiff
a ride home. The Court stated that an employer must take positive steps to personally
intervene to prevent an intoxicated employee from driving home. Indeed, the trial judge
specifically rejected the employer's argument that forcibly placing the plaintiff in a cab or
taking her car keys would have constituted criminal behavior. A new trial has been ordered
due to procedural issues, but the trial judge's reasoning sends a strong message that to avoid
liability, employers must be prepared to show that all practical measures were taken to
protect employees from potentially dangerous situations.
While decisions in Canada vary greatly by province, there is a concertedly strong movement toward protecting employees from harassment and unsafe situations in employment.
Canadian employers are well-advised to ensure that their staff has been provided with
personal "sensitivity" training to avoid legal exposure.
V. Finland
A.

EMPLOYMENT CONTRACTS ACT

A new Finnish Employment Contracts Act (Act) became effective on June 1, 2001.19 No
major amendments took place in the Finnish employment legislation during 2002. The
structure of the new Act has been completely reformed and several material amendments
have been introduced.
According to the new Act, minimum employment provisions regarding hired employees
are determined in accordance with the collective agreement applicable to the enterprise.
Furthermore, the conditions regarding fixed-term employment relationships were made
clearer to prevent manipulative practices. According to the Act, contracts made for a fixed
term on the employer's initiative and consecutive fixed-term contracts concluded without
a justified reason, will be considered valid indefinitely, that is, termination at will subject
to valid termination grounds. The total length of consecutive fixed-term contracts is further
clarified and requires certain benefits depending on the duration of the employment
relationship.
The new Act also modified notice periods, making them shorter in shorter employment
28. Hunt v. Sutton Group Incentive Realty Inc., [2002] 162 O.A.C. 186.
29. Employment Contracts Act, 2001 (Fin); see Eironline, New Employment Contracts Act in Force, available at http://www.eiro.eurofound.ie/2001/07/feature/FlO07193F.html (last visited Mar. 6, 2003).
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relationships and longer in longer employment relationships. The grounds for termination, lay-off, and cancellation also were made clearer. Provisions regarding a uniform compensation system concerning termination without cause were also included in the new Act.
B.

OCCUPATIONAL SAFETY AND HEALTH

A new Act on Occupational Safety and Health (OSC Act) came into force in Finland on
January 1, 2003.32 The new OSC Act is consistent with the principles set out in the Occupational Safety and Health Act currently in force. In accordance with the OSC Act, the
employer shall recognize and clarify the risk factors related to occupational safety and health
at the workplace. If the risk factors cannot be abolished, the employer shall evaluate their
implications on the employees' safety and health. Contrary to the OSC Act currently in
force, the new OSC Act contains provisions concerning mental health and safety at work,
working alone, harassment, violence, and threat of violence at the work place.
PROTECTION OF PRIVACY IN WORKING

C.

LIFE

Amendments to the Finnish Act on the Protection of Privacy in Working Life (Privacy
Act) are being prepared. When the Finnish parliament approved the Privacy Act in 2001,
it provided that more detailed provisions concerning the usage of drug tests, e-mail protection, and technical monitoring of employees must be included in the Privacy Act. Due
to the difficult nature of these questions, however, it is not known when the mentioned

specifications to the Privacy Act will pass the legislature.
D.

PATERNAL LEAVE

The provisions of the Finnish Sickness Insurance Act (SI Act) regarding paternal leave
were amended as of January 1, 2003.32 In accordance with the amended SI Act, paternal
leave may extend up to thirty week days under certain conditions, which is an increase of
twelve days compared to the current legislation. The SI Act also includes new rules that
allow greater flexibility in parental leave for families with more than one child, as well as
provisions enabling the transfer of maternity leave to the father in case the mother suffers
from serious illness.

VI. France
The year 2002 was marked by many changes in France in the area of employment law,
due, in particular, to the 2002 election results and to the ever increasing involvement of the
French Cour de cassation.
A.

WORKING TIME LEGISLATION

3
Since 2000, the legal working time in France has been thirty-five hours per week. A
new law, passed in December 2002, did not challenge the underlying principle of the law,

30. Id.
31. Occupational Healthcare Act, 2002 (Fin); see Eironline, Occupational Health and Safety Legislation
Under Reform, available at http://www.eiro.eurofound.ie/2002/01/feature/FI0201198F.html.

32. See Juhani Artto, Fathers to Share PaternalLeave (Jan. 14, 2002), available at http://www.dagensarbete.se/
home/da.
33. See Gilbert Cette, Reform and Reduction of Working Hours, available at http://www.info-france-usa.org/
atoz/3 5-hrs.asp.
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but did relax the existing rules, by, for example, allowing more overtime hours and enlarging
the category of people for whom working time can be estimated as a function of the number
of days worked per year, instead of the number of hours worked per week. 4 As a consequence, these new provisions will permit a better organization of the workplace, due to the
greater flexibility afforded by the law.
B.

REDUCTION IN WORKFORCE LEGISLATION

The second main change concerns reduction in workforce. Indeed, exactly one year after
the Law dated January 18, 2002, known as Loi de Modernisation Sociale (LMS) significantly
burdened employers in the redundancy and works council procedure, a new law was promulgated in France on January 3, 2003, on this very issue.,, This most recent law suspends
the most burdensome provisions of the LMS for eighteen months. Specifically, the new law
reduces the time necessary for the information and consultation of the works council and
minimizes the possibility for the works council to have recourse to an expert. The most
innovative and experimental piece of this legislation is that it encourages companies to
negotiate with their union representatives a "methodology agreement" for their own collective redundancy and works council consultation procedures.
C.

EVOLVING CASE LAW ON NON-COMPETE CLAUSES

The third topic that marked 2002 is the ever increasing severity of the French courts
concerning non-compete clauses. A non-compete obligation will now be deemed null and
void if the following cumulative conditions are not met. The non-compete agreement
must be:
" justified by the legitimate business interest of the company;
" limited in its duration and geographic scope;
" based on the employee's specific position/job; and
I supported by "sufficient" consideration in proportion to the employee's salary.36
VII. Germany
A.

REFORM OF THE LAW OF OBLIGATIONS

The most extensive reform of the Law of Obligations in Germany in the past 100 years
became effective January 1, 2002.11 As a result, among other things, the statutory control
provisions on standard agreements (so-called General Terms and Conditions of Business)
now for the first time, also apply to employment agreements.

The reform has raised doubt as to the extent to which previously permissible forms of
require employers to

contractual penalties and preclusive periods still are valid. This will

34. Law No. 2002-73 ofJan. 17, 2002,J.O.Jan. 17, 2002.
35. Law No. 2003-47 ofJan. 17, 2003,J.O. Jan. 17, 2003.
36. See Ernst & Young, France:Recent Changes in Employment Law (Sept. 2002), available at http://www.
ey.com/global/download.nsf/UK/GEmS-Alert-_O-44_- France_- Sep_02/$file/
GEmSAlert_044_FranceSep-02.pdf.
37. See Hans Schulte-Nolke, The New German Law of Obligations: an Introduction, available at http://
www.iuscomp.org/gla/literature/schulte-noelke.htm(last visited Mar. 6, 2003).
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review and possibly amend employment contracts previously used. The statutory control
provisions apply to newly concluded agreements beginning January 1, 2002.8 Beginning
January 1, 2003, these provisions will affect existing employment.
The reform also requires employers to draft the individual provisions in a transparent
and comprehensible manner. Ambiguities are resolved in favor of the employee and at the
expense of the employer. In particular, it is no longer possible to remedy inexact contractual
provisions with a general severability provision.

B.

EMPLOYEE PROTECTIONS IN CORPORATE AcQuISITIONs/BusINESs TRANSFERS

Previous decisions by the Federal Labor Court gave employees the right to object to the
transfer of their employment relationships from one employer to another due to the sale
of a business. The result of such an objection was that the employees remained employed
by the original employer. In connection with the implementation of European Directive
2001/23, the legislature has supplemented the employee protection provisions relating to
business transfers effective May 1, 2002. The legislature has expressly incorporated this
right into statute in section 613a BGB paragraph V 39 The new legislation also stipulates
that the buyer and seller of a business must inform employees of the economic, social, and
legal implications of the transfer of a business. Employees have a right of objection for a
period of one month after being properly informed of the implications of the business
transfer.
In practice, this new provision has been the subject of considerable debate. Because the
one month period does not begin to run until the required information is provided, there
is generally a danger that an employee may be able to raise an objection several months
after the transfer has been completed on the grounds that he has not been properly informed. The result in such a case will be that his employment agreement reverts to the
seller. Thus, it is critical to ensure that when a business is acquired or sold, all employees
are properly informed according to the statute in order to avoid unnecessary exposure.

C.

REFORM OF COPYRIGHT LAw

The reformed Copyright Act came into force on July 1, 2002.40 Under the new law there
is still a special regulation on the transfer of computer programs. Under section 69b of the
Copyright Act, employers are always entitled to safeguard their proprietary rights in the
computer programs unless otherwise contractually agreed. However, the exact relationship
of section 69b to general claims of reasonable remuneration and to further remuneration 4'
is not especially clearly dealt with; court rulings should, therefore, be closely monitored in
the future. The general recommendation, therefore, is that employers should specify in
employment contracts the nature and scope of the work to be performed, the relative types
of use, and the scope of a possible transfer of rights of use.

38.
39.
40.
41.

Id.
§ 613a para. V BGB.
Urheberrechtsgesetz (UrhG), v. 3.28.2002 (BGBI. I S. 1155).
See id. §§ 32, 32a.
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PROHIBITION ON DISCRIMINATION BASED ON OLD AGE

The issue of discrimination based on age is currently the subject of much debate in
Germany. The reason in particular is European Directive 2000/78, which must be promulgated into national law by December 2, 2003.42 This new Directive also has particular
relevance in connection with fixed-term employment contracts. Currently section 14, paragraph III of the Law on Part-time Work and Fixed-Term Employment Contracts (TzBfG)
permits employers to hire employees who are older than fifty-eight for a fixed period without any objective reason. 43 But, such a limitation in the case of younger employees is only
permitted if there is an objective reason. Accordingly, employers should be very cautious
in making use of such a limitation, since this statutory provision may soon be deemed
impermissible and the employees in question would then have employment contracts that
are unlimited in duration.
E.

DRAFTS OF THE HARTZ COMMISSION

In connection with increasing labor market flexibility, the German government set up a
commission of experts, the Hartz Commission, to improve labor market conditions several

months prior to the general election. The Hartz Commission prepared extensive proposals
on the modernization of the labor market, in particular on unemployment insurance and
temporary employment.- The Hartz Commission proposed that the time limit for the
hiring of temporary employees, currently twenty-four months, should be abolished. 45 During the course of the legislative process, however, many Hartz Commission proposals have
been rejected, and it seems to be very likely that some additional changes will be added to
the proposed legislation in the near future.

VIII. Hong Kong
A.

UNREASONABLE TERMINATION

Employers in Hong Kong have to date been in a position to proceed with relative confidence when dismissing an employee due to the relatively minimal protection afforded to
employees under Hong Kong employment law. In particular, it was not until 1996 that

provisions relating to "unreasonable termination" were added to the Employment Ordi46
nance (EO).
The EO is one of the key employment-related laws in Hong Kong, and sets

out the minimum entitlements of employees to annual leave, sick leave, maternity leave,
and the like. These provisions only allow employees with at least two years of service to

challenge an employer's decision to dismiss. An employer may successfully defend a claim
for "unreasonable termination" by establishing a "valid reason" for the dismissal. 41 "Valid

42. Council Directive 2000/78/EC, 2000 OJ. (L 303) 16.
43. Beginning January 1, 2003 employers are permitted to hire employees who are older than fifty-two for
a fixed period without any objective reason.
44. See Ulrich Rippert, German SPD Election Campaign Attacks Jobless and Welfare Benefits, July 9, 2002,

available at http://www.wsws.org/articles/2002/jul2OO2/spd-jO9.shtml.
45. Id.
46. Employment Ordinance (1968).
47. See Resource Centre, Termination of Contract of Employment, available at http://www.lrpu.
labour.gov.hk/publicat/guide/8e.htm (last visited Mar. 7, 2003).
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reasons" are set out in section 32K of the EO and include matters such as the conduct,
48
capability or qualification of the employee, redundancy, contravention of law, and the like.
A recent and somewhat surprising decision of the Court of First Instance, Vincent v.
SCMP, has, however, seemingly expanded the concept of a "valid reason" under the EO to
require a consideration of "reasonableness" of process. 49 The judgment suggests significant
implications for Hong Kong employers who consider dismissal on the ground of misconduct. In Vincent v. SCMP, the Court found that an employee had been unreasonably dismissed, and therefore entitled to a payment under Part VIA of the EO, despite the fact that
the employee, a journalist, was recognized by the court as being guilty of "grave professional
misconduct." 0 The Court decided that an employer who dismisses an employee for misconduct cannot assume that the misconduct is enough to establish a "valid reason" for
termination." If the judgment (currently under appeal) is not overturned, then in order to
have a valid dismissal it will be necessary for employers to consider what is a "reasonable
response," under the circumstances, even where misconduct is established. Specifically, the
following criteria must be examined prior to dismissing an employee:
* How have other employees guilty of misconduct in similar circumstances been treated?
* Is this a first offense?
* Has any loss been caused to the employer by the misconduct?
* Is the employee close to completing a qualifying period of service for any payment
under the EO?
The appeal to this decision is expected to be heard by the Hong Kong Court of Appeal
later this year (2003).
B.

NEW DRAFT EMPLOYEE

SURVEILLANCE CODE

The Personal Data (Privacy) Ordinance (PDPO) governs the processing of personal data
by businesses in Hong Kong. 2 Personal data under the PDPO generally includes any information about employees, customers, and any other individuals from which it is possible
to identify him or her, whether directly or indirectly.
A Draft Code of Practice on Monitoring and Personal Data Privacy in the Workplace
(Draft Code) was issued by the Office of the Privacy Commissioner for Personal Data
(PCO) in March 2002.13 The Draft Code provides guidance to and suggests restrictions on
employers in the monitoring of employees' computer usage (including email and internet
use), telephone calls, and video recording devices.
The Draft Code, when finalized, will not have the force of law. A failure to abide by its
provisions, however, can be taken into account when deciding whether a person or company
has complied with the PDPO. The finalized code is expected to be released in 2003.

48. Id.
49. Vincent v. South China Morning Post Publishers Ltd., 2002 WL 475533 (H.K. May 2, 2002).
50. Id.
51. Id.
52. Personal Data (Privacy) Ordinance, availableat http://www.pco.org.hk/english/ordinance/ordfull.html.
53. A Draft Code of Practice on Monitoring and Personal Data Privacy at Work, available at http://
www.pco.org.hk/english/ordinance/files/consult-paper.pdf.
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AMENDMENTS TO THE MANDATORY PROVIDENT FUND SCHEMES ORDINANCE

Amendments have been made to the Hong Kong Mandatory Provident Fund Schemes
Ordinance, which established the mandatory provident fund (MPF) (retirement) system in
Hong Kong. The key amendments are as follows:
Minimum level of income: The minimum level of relevant income for contribution
purposes will increase to HK$5,000 per month, from the previous level of HK$4,000,
beginning February 1, 2003. This means that employees who earn between HK$4,000
and HK$5,000 can cease to make monthly contributions when the changes come into
effect. Employers will still, however, be required to make contributions with respect to
these employees.
Maximum level of income: The maximum level of income for contribution purposes
remains unchanged at HK$20,000. At present, the monthly compulsory contribution
is 5 percent of an employee's relevant income, up to a maximum of HK$1,000 being
5 percent of HK$20,000. The maximum (and minimum) level of income for contribution purposes will be reviewed once every four years.
Intra-group transfers and business sales: Amendments have been made to "streamline"
the transition between MPF schemes and MPF exempted ORSO schemes on the transfer of employees between associated companies and following the sale of a business.
IX. India
A.

LEGIsLATIvE REFORMS

Indian state governments, as well as the federal government, are empowered to legislate
on labor matters. The state government of Maharashtra has recently amended the law
relating to outsourcing of activities. Ordinarily, outsourcing of permanent activities such as
cleaning, gardening, canteen and courier services, and loading and unloading of finished
products was not permitted. This restriction has been lifted, however, in the case of units
situated in special economic zones created by the government of Maharashtra.
B.

CLOSURE OF AN INDUSTRIAL UNDERTAKING

Section 25-0 of the Industrial Disputes Act, 1947 (ID Act) requires an employer to obtain
prior government approval before closing an undertaking. 5 4 The employer must submit an
application to the government and the workmen's representatives, specifying the reasons
for the intended closure, at least ninety days prior to the closure. On receiving the application, the government is required to conduct an inquiry and to weigh both the "genuineness and adequacy" of the reasons for closure stated by the employer, as well as the interest
of the general public. 5s The government's reasoned decision, which is binding, is to be
communicated within sixty days following submission of the application.
The Supreme Court recently upheld the constitutional validity of section 25-0 of the
ID Act.5 6 In this case, the employer contended that the phrase "in the interest of the general

54. Act 14 of 1947, Industrial Disputes Act, 1947.

55. Id.
56. Orissa Textile and Steel Ltd. v. Orissa, JT 2002 (1) SC 160.
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public" was vague and overly broad.57 The employer further argued that the restrictions
imposed on closure were excessive because, in the purported interest of the general public,
closure could be prevented, even if the employer had genuine and adequate reasons. Rejecting the employer's contentions, the Supreme Court held that the phrase "public interest" was not vague as it is found in several laws, including the Indian Constitution." The
Court further held that section 25-0 merely sets forth the guidelines for granting or refusing permission to close an undertaking and was not in any way in conflict with the
Constitution. Thus, all closures of undertakings must comply with the ID Act, since apparently the Supreme Court will not make exceptions.
C.

PERMANENCY CLAIMS BY CONTRACT WORKERS

In India, the Contract Labor (Regulation and Abolition) Act, 1970 (CL Act) regulates
the employment of contract labor. In general, compliance with the CL Act by the employer
who hires contract workers (Principal Employer) and the contractor whose workers are
hired by the employer (Contractor) will eliminate the possibility of future employment
claims against the Principal Employer by such contract workers. There are, however, several
instances where temporary workers hired through a Contractor have claimed they are permanent employees, despite compliance with the CL Act.
In a recent case, the Madras High Court directed the International Airports Authority
of India (JAAI)to hire contract workers hired previously by it through a contractor as its
permanent employees.5 9 The court held that these workers, who were hired for the purpose
of loading and unloading cargo, were working under the "supervision and control" of the
LAAI.60 The court further held that the contractor through which the workers were hired
was only an intermediary between the workmen and IAAI. The service conditions of these
workers, including their work hours, wages, and disciplinary action, were all determined by

IAAI. Thus, the court found the contract was a sham, and there was a direct employeremployee relationship between IAAI and the contract workers.
Similarly, the Indian Supreme Court recently held that since the actual running of a

canteen was the responsibility of the contractor, and the company had no control or supervision over the employees of the contractor, the respective canteen workers were the
employees of the contractor and not of the company.6' The mere fact that the company

provided basic infrastructure facilities to such workers did not change this status.
The foregoing decisions indicate that the level of supervision and control exercised by a
Principal Employer over the temporary worker's activities is critical in determining whether
an employer-employee relationship exists between the Principal Employer and the worker.
The other factors that can make a permanent employment claim more tenable are:
* whether the activity performed is of a permanent or perennial nature;
* whether the activity is performed continuously, and if so, for what length of time; and

57.
58.
59.
60.
61.

Id.
Id.
See Int'l Air Cargo Workers' Union v. Int'l Airport Authority of India, Madrasand Ors, 2002 2 LLJ 79.
Id.
See Hari Sankar Sharma v. Artificial Limbs Mfg. Corp., 2002 7 LRIU I (India Sup. Ct.).
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* whether there are permanent employees performing the same or substantially similar
services rendered by the temporary workers.
X. Ireland
A.

MINIMUM WAGE INCREASED

The national minimum wage as applied under the National Minimum Wage Act, 2000
has been increased to 6.35 per hour, effective October 1, 2002.62 The Act provides for
payment of a minimum rate of pay (inclusive of all amounts of payment and any specified
benefits in kind) to an employee, who is eighteen years of age or older, in respect of his or
her working hours in any pay reference period.
B.

SUSPENSION OF CERTAIN WORK PERMIT ARRANGEMENTS

The Department of Enterprise, Trade and Employment announced the temporary suspension of the Intra-Company Transfer Scheme and the non-European Economic Area
(non-EEA) Trainee Scheme with effect from October 29, 2002.63 The Intra-Company
Transfer Scheme, introduced in 1999, allowed companies operating in Ireland and one
other non-EEA country to transfer staff to Ireland for up to four years without a work
permit. The non-EEA Trainee Scheme allowed Irish companies to employ non-EEA personnel for the purpose of training for a period of up to three years. The suspension of the
schemes has no effect on the general work permit, working visa, and work authorization
arrangements.
C.

PROTECTION FOR PART-TIME EMPLOYEES

The Protection of Employees (Part-Time Work) Act, 2001 was signed into law on December 15, 2001, and all of its provisions became effective as of December 20, 2001. The
Act establishes new arrangements with respect to part-time workers and provides that a
part-time employee should not be treated less favorably than a comparable full-time employee with respect to his/her conditions of employment, unless there are objective grounds
to justify the less favorable treatment. A part-time employee who normally works less than
20 percent of the normal hours of a comparable full time employee will not be entitled to
equivalent pension arrangements as a comparable full-time employee. Otherwise, benefits
accorded to a part-time employee will usually be on a pro-rata basis related to the hours
worked.
D.

CODES OF PRACTICE ON BULLYING AND HARASSMENT

Three separate Codes of Practice have been promulgated relating to sexual harassment
and bullying in the workplace. A Code of Practice on the Prevention of Workplace Bullying
under section 30 of the Safety, Health and Welfare at Work Act, 1989 outlines procedures

62. National Minimum Wage Act, 2000, available at http://www.irishstatutebook.ie/ZZA5Y200O.html.
63. Press Release, Department of Enterprise Trade and Employment, Temporary Suspension of the IntraCompany Transfer Scheme and Non-EEA Trainee Facility (Oct. 29, 2002).
64. Protection of Employees (Part-Time Work) Act, 2001.
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for dealing with workplace bullying.65 The code provides guidance for employers, employees, and trade unions on the prevention of a bullying culture and identifies those responsible
for its management and control. A Code of Practice detailing procedures for addressing
bullying in the workplace has also been promulgated under the Industrial Relations Act,
1990.6 This code sets out guidance for employers, employees, and their representatives for
effective procedures for addressing allegations of workplace bullying. Finally, a Code of
Practice on guidance on prevention and procedures for dealing with sexual harassment and
harassment at work has been made under the Employment Equality Act, 1998 and gives
practical guidance to employers, employers organizations, trade unions, and employees on
the definition of sexual harassment and harassment in the workplace and provides steps to
be taken to prevent its occurrence. 67 These codes are relevant to employers as they are
admissible in evidence in certain court proceedings and compliance with these codes should
help minimize exposure for such claims.
XI. Italy
Italian legislation traditionally has favored open-term or indefinite employment agreements. In light of the need to address high levels of unemployment, and to respond to the
pressing demands for labor flexibility, Legislative Decree No. 368 of September 6, 2001
was recently enacted extending the parties' freedom to enter into fixed-term agreements.
In the past, fixed-term employment agreements were permitted only in certain circumstances. Under the new law, however, fixed-term contracts are permitted upon occurrence
of technical, production, organizational, or replacement needs of the employer. The maximum length of such agreements is three years. In case of litigation, the employee now has
the burden to prove the unlawfulness of the reasons underlying the fixed-term contracts.
This is in contrast to the prior law, which placed the burden on the employer to prove the
existence of the legal grounds supporting the fixed term.
Extending the employment relationship beyond the original expiration date without
reaching an agreement in this respect is admitted for a maximum period of twenty days (or
thirty days, if the term exceeds six months). In this case, the employees are entitled to
payment of an additional amount ranging from 20 percent up to 40 percent of salary. Should
the relationship continue even after the above-mentioned time period, the agreement shall
be deemed open-term as from the original date of employment. The parties may agree
upon an extension of the term provided that: (1) the extension is set for the same reasons
under which the employee was hired; (2) the original term was less than three years; and
(3) the extension does not exceed three years.
Furthermore, if after expiration of a fixed-term agreement, an employee is re-hired under
a new fixed-term agreement within a period of ten days (or twenty days if the previous
agreement exceeded six months); the second agreement will be deemed an open-term agreement. In principle, an employee can therefore be re-hired several times under fixed-term
employment agreements, provided that more than ten (or twenty) days elapse after expiration of the previous agreement. But, if the employee is repeatedly hired to occupy the
65. Code of Practice Detailing Procedures for Addressing Bullying in the Workplace (Declaration) Order
2002 (SI 17/2002).
66. Industrial Relations Act, 1990.
67. Employment Equality Act, 1998; see Employment Equality Act 1998 (Code of Practice) (Harassment)
Order 2002 (SI 78/2002).
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same position and to perform the same tasks, he will be in a strong position to claim that
the use of several fixed-term agreements was actually aimed at circumventing the law and
that his employment is therefore of an open-term nature.
In addition, a new immigration law was enacted on July 30, 2002, which has partially
amended the procedure to be followed in connection with the application for and granting
of working visas.6" With regard to visas for subordinate work (that is, employment activity),
the employer shall file an application with the Unique Immigration Encounter of the Territorial Office of the Government (Immigration Office) established within each Province
(so called Sportello Unico per l'immigrazionepresso l'Ufficio Territorialedel Governo, which has

replaced the local Department of Labor (so-called Direzione Provinciale del Lavoro) in order
to obtain the preliminary work authorization (Authorization).
The following documents shall be provided by the employer in order to obtain the
Authorization:
(I) An application form signed by the legal representative of the employer;
(2) Documentation attesting to the lodging accommodation of the employee;
(3) A declaration confirming the undertaking of the employer to communicate to the
Police authorities any variation of the employment relationship; and
(4) the proposal of a "contract of residence for work purposes" (Contract)-mainly providing for a guarantee of the employer with respect to the employee's lodging accommodation and the undertaking to bear the repatriation expenses.

69

In order to issue the Authorization, the labor authorities will carry out research to verify
that there are no Italian individuals available having the same qualifications of the applicant.
The Authorization shall be granted within forty days of application. Upon request of the
employer, the Authorization, along with the other documentation concerning the employee,
will be transmitted to the competent Italian Consulate, where the employee is resident,

which shall grant the working visa. It must be noted that a draft bill is in the process of
being approved by the Italian Parliament (presumably at the beginning of 2003) implementing significant changes in the Italian employment legislation (such as, termination of

employees, transfer of going concerns, and hiring procedures,). Employers are well-advised
to monitor such new developments in the coming year.
XII. Japan
A.

E-MIAIL AND EMPLOYEE PRIVACY

The issue regarding private e-mail in the workplace is a popular topic in Japan and was
the subject of a recent decision of the Tokyo District Court.70 The plaintiff's employer
suspected the employee of having engaged in misconduct, and on that basis reviewed the
plaintiff's e-mail without notifying him. The plaintiff claimed that in so doing, the employer
violated his expectation of privacy in e-mail communication. The court ruled in favor of

the employer, however, stating that the employer's actions did not violate the employee's
privacy on the grounds that such act was necessary and reasonable to establish the employee's misconduct.

68. Law 189/2002 (July 30, 2002).
69. Id.
70. Tokyo District Court decision dated Feb. 26, 2002.
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The court further considered that the employer's manner and method was not overly
invasive of the employee's right to freedom. This decision is consistent with non-binding
guidelines issued by the Ministry of Health, Labour and Welfare in December 2000 with
7
respect to employees' privacy in the workplace. ' Under these guidelines, employers are
required to provide employees prior notification of the reasons for, the duration of, and
the type of information to be gathered from the proposed e-mail monitoring, with the
exception of when an employee is suspected of misconduct. Although this recent court
decision did not refer to, or approve the privacy guidelines, they will likely direct future
court decisions on this issue.
B.

KAROUSHI

Karoushi (literally translated, "death from overwork") is increasingly recognized as a
matter of public concern in Japan, a country widely recognized as having working hours
far exceeding other industrialized countries. In December 2001, the Ministry of Health,
Labour and Welfare issued a new ordinance relaxing the criteria that previously needed to
be met in order to receive compensation for serious medical conditions, such as heart
72
attacks, caused by overwork. The revised criteria require the employee to show: (1) that
he suffers from a serious medical condition; (2) that he was overworked during the period
prior to the occurrence of the condition; and (3) that there is a reasonable connection
between the overwork and his illness. Prior to the change in the criteria, emphasis was
placed only on an employee's workload during the week prior to the occurrence of the
serious medical condition. The revised criteria allow an examination of the employee's
workload over a period of approximately six months. The new criteria may have contributed
to the doubling of the number of overwork cases in which the employee was granted
compensation.
C.

SEX DISCRIMINATION

Two notable court judgments have ruled that personnel management systems or practices that differentiate in treatment and promotion of male and female employees are
illegal. Under such personnel management systems, male employees are placed on the
management career track whereas female employees are usually placed on the general
track. In the most recent decision by the Tokyo District Court on February 20, 2002,
female employees, who commenced employment at Nomura Securities Co., Ltd in the
1960s, were placed on the general track and not afforded the same advancement oppor7
tunities as their male equivalents. ' The court stated that such systems are illegal because
the revised Equal Opportunity Law renders such differentiation based on gender as constituting unreasonable discrimination.
In an earlier case the Tokyo High Court awarded substantial monetary compensation to
female plaintiffs who claimed that their employer unfairly discriminated against them in
74
relation to their pay and promotion prospects. The employer appealed to the Supreme

71.
72.
73.
74.

Ministry of Health, Labour and Welfare Guideline dated Dec. 20, 2000.
Ministry of Health, Labour and Welfare Ordinance dated Dec. 12, 2001.
Tokyo District Court decision dated Feb. 20, 2002.
Tokyo High Court decision dated Dec. 22, 2000.
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Court; however, the appeal was settled by the parties on terms in line with the High Court's
decision in October 2002. This decision is a significant development as it is the first time
that a Japanese court has confirmed an employee's right to receive fair treatment, not only
with respect to recruitment and hiring, but also with respect to promotion. Both of these
decisions will likely impact Japanese work environments and company labor policies.
XIII. The Netherlands
A.

IMPROVED GATEKEEPER ACT

The most important development in Dutch labor law has been the introduction of the
Improved Gatekeeper Act (Eligibility for Permanent Invalidity Benefit (Restrictions) Act)
Wet Verbetering Poortwachter (WVP).7 5 The WVP became effective on April 1, 2002 and

was introduced to assist with the reintegration of employees following illness in order to
reduce sickness absenteeism. On the basis of the WVP, the employer has greater responsibility for the optimum return to work, and the employee is obligated to cooperate in his
reintegration. If the employer fails to comply, the employer may be required to continue
to pay the employee's salary for up to a year in addition to the one-year period that Dutch
law already provides.
The WVP further determines that the employee must cooperate in the formulation and
evaluation of an action plan and that he must accept any appropriate alternative work that
the employer can provide. If the employee refuses to cooperate, then the employee will
lose his entitlement to salary payments during his absence. The employee must also accept
appropriate alternative work, whether inside or outside the company. Moreover, the WVP
determines that the prohibition on terminating employment during sickness is not applicable if the employee refuses to fulfill the above obligations without good reason.

B.

WORK AND CARE ACT

Although the Work and Care Act (Wet Arbeid en Zorg)7 6 came into force on December
1, 2001, the ensuing changes have predominantly come into force during 2002. Based on
this Act, employees are entitled to a maximum of ten days of care leave per year in addition
to the minimum of twenty holidays. Furthermore, the father, or the partner of the mother
who acknowledges the child, is entitled to two work days' paternity leave. Parental leave
has become more flexible, and employees who adopt a child are entitled to four weeks

adoption leave. Employers and employees may make different arrangements regarding the
duration and the payment of some of the forms of leave.
C.

RIGHTS OF EMPLOYEES IN THE CASE OF A TRANSFER OF UNDERTAKING

The Act to the Implementation of the 98/50/EC Directive of the Council of the European Union dated June 29, 1998 came into force on July 1, 2002.1 7 This Act concerns the
mutual amendment of the Legislations of Member States with regard to the protection of
the rights of employees in case of a change of company, branch or component, or any part

75. Improved Gatekeeper Act, 2001 Stb. 628.
76. Work and Care Act, 2002 Stcrt. 38.
77. Council Directive 98/50/EC, 1998 Oj. (L 201) 88.
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thereof. On the basis of this law, several sections from book seven of the Dutch Civil Code
have been amended. The amendments include a stipulation that the employee must be
informed about any change of ownership, even if the company does not have a Works
Council or other staff representation body. The concept of "transfer" has been defined in
some detail. With respect to pension schemes, the law now ensures that the employees
involved are protected when either the transferor or the acquirer has no pension scheme.
IX. Singapore
Employment law in Singapore is governed both by common law and by statute. It is an
area that does not change very quickly. The year 2002 is no exception. The notable changes
are statutory in nature and are highlighted below.
A.

INDUSTRIAL RELATIONS (AMENDMENT) ACT

2002 (A23/2002)

The Industrial Relations Act has been amended as of September 1, 2002 to allow limited
representation of employees in managerial and executive positions by trade unions, the
majority of whose membership consists of employees in non-managerial and non-executive
positions."8 A new part liA (containing sections 30A to 30F) has been inserted into the
Industrial Relations Act whereby trade unions will be allowed to represent an executive
employee individually for limited purposes. 9 Such a trade union may represent an executive
employee individually, and not as a class. Representation is permitted for all or any of the
following purposes:
* to make representations to the Minister for Manpower when an employee considers

that he has been dismissed without just cause or excuse;
* upon the retrenchment of the executive employee to negotiate with the employer with
a view to resolving any dispute relating to the retrenchment benefit payable to the
employee;
* to negotiate with the employer with a view to resolving any dispute relating to a breach
of the contract of employment by the executive employee or the employer; or
* to represent the executive employee in proceedings before the Industrial Arbitration

Court in respect of the dismissal or reinstatement of the employee in circumstances
arising out of a contravention of Section 82 (injuring employee on account of industrial
relations activities) or any matter referred to in the second or third bullet points.

An employer may, however, object to the representation of an executive employee by a
recognized trade union on the ground that the employee performs or exercises any of the
specified functions, duties, or powers. The specified functions, duties, and powers are essentially those which may give rise to a real or potential conflict of interest if the executive
employee is represented by the trade union.
B.

CENTRAL PROVIDENT FUND (AMENDMENT) BILL

2002 (B34/2002)

When passed into law, the Central Provident Fund (Amendment) Bill 2002 will amend
the Central Provident Fund Act in various ways including:

78. Industrial Relations Act, availableat http://www.lawnet.com.sg/.
79. Id.
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" disallowing voluntary contributions to the Central Provident Fund (CPF) by any person
who is not a citizen or permanent resident of Singapore;
" limiting voluntary contributions, including voluntary contributions paid by employers,
to S$28,800 per year; and
" empowering the Minister for Finance to prescribe another amount in place of
S$28,800.80
Read with the Central Provident Fund (Exemption-Foreign Employees) Order 2002
(S523/2002) (the Order), the effect of the above proposed amendment is to exclude foreign
employees from the CPF scheme.8 The Order provides that, with effect from October 1,
2002, section 7 of the Central Provident Fund Act shall not apply to an employer of a
foreign employee who is neither a citizen nor permanent resident of Singapore. 8 Section
7 provides for the obligation of employers to contribute to the Central Provident Fund.
XV. Switzerland
A.

FEDERAL LABOUR LAW

In 2002, Switzerland amended the Swiss Federal Labour Law Statute, effective January
1, 2005, to clarify that the Statute does not apply to teachers, social workers, or personnel
in educational institutions. 3 The Regulation regarding the Federal Labour Law Statute
concerning the prevention of accidents at labor-sites and security inspections also was modified . 4 Other changes declared certain collective labor agreements to be generally binding."
A minor change concerned the Federal Statute on the Procurement of Labour and Temporary Employees; and litigation between job-seeker and procurer of labor will be governed
by special rules of procedure (which must be simple and expedient) for disputes of up to
CHF 30,000-(instead of 20,000).86
B.

BILATERAL AGREEMENT ON THE FREE MOVEMENT OF PERSONS

The most dramatic effect on the Swiss labor market will result from the Bilateral Treaties
with the European Union, in particular the Bilateral Agreement on the Free Movement of
Persons. On June 21, 1999 Switzerland and the Member States of the European Union
(EU) entered into seven bilateral treaties, all of which are aimed at facilitating access to the
parties' respective markets. Among those treaties, the Bilateral Agreement on the Free

80. Central Provident Fund (Amendment) Bill, Bill No. 34/2002, availableat http://www.gov.sg/parliament/
bills/data/020034.pdf.
81. Legislation Update, Central Provident Fund (Amendment) Bill 2002 (B34/2002), at http://www.
lawgazette.com.sg/2002-12/DecO2-legislation.htm.
82. Central Provident Fund (Exemption-Foreign Employees) Order 2002 (S523/2002).
83. Labour Law Statute of 13 March 1964, changed on 22 March 2002, will enter into force I January 2005,
AS 2002, pg. 2547 s.
84. Regulation of 24 April 2002 regarding the Labour Law Statute, entered into force on 1June 2002, AS
2002, pg. 1347 ss.
85. E.g., Decision of the Swiss Federal Counsel of 22 August 2002, entering into force on 1 October 2002
until 31 December 2003, Swiss Federal Gazette 2002, pg. 5917 s.
86. Statute on the Procurement of Labour and Temporary Employees of 6 October 1989, changed on 21
June 2002, entered into force on 1 December 2002, AS 2002, pg. 3666 s.
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Movement of Persons (Agreement)7 has much bearing on access to the parties' respective
labor markets. The Agreement will make it easier for citizens of a member state of the EU
to live and/or work in Switzerland. The right to free movement for these persons will be
complimented by: (1) the mutual recognition of professional qualifications, (2) the coordination of the social security systems, and (3) the right to buy property (subject to certain
conditions).
The Bilateral Agreement on the Free Movement of Persons became effective on July 1,
2002 and was concluded for an initial period of seven years. 88 Thereafter, either Switzerland
or the EU has the right to decide whether the Agreement should continue to remain in effect.
In Switzerland, this decision may be made subject to referendum.89 If neither side denounces
the Agreement, it will remain in force indefinitely. It should be noted that Switzerland and
the Member States of the EU respectively will retain their own legislation in the fields of
labor law and social security.5 But the Agreement facilitates access to its parties' respective
labor markets and attempts to better coordinate the various social security systems.9
The Agreement applies to all Swiss nationals and to all nationals of EU Member States,
that is, persons holding either a Swiss passport or a passport issued by an EU Member
State. 92 The Agreement does not apply to nationals of other states, save for family members
of qualifying persons or persons from other states who are already integrated into the labor
market of either Switzerland or a Member State of the EU, and who provide services in
Switzerland on behalf of a business based in a Member State of the EU. 3
The right to free movement of persons is not only granted to people in employment, be
they employed or self-employed, but also to persons without employment, provided that
they can show they have medical insurance and that they have sufficient financial means to

support themselves. 94 Nationals of countries who are not Member States of the EU, for
example, U.S. citizens, and who do not fall under the Agreement remain subject to the
same rules as before. However, a separate agreement, the Convention of Vaduz, also introducing free movement of persons, has been negotiated between Switzerland and the EEA
Member States, Norway, Iceland and Liechtenstein. The Convention of Vaduz was entered
9
into on June 21, 2002 and has taken effect as of July 1, 2002. 5
The Agreement grants employed persons, inter alia, the rights to: (1) equality of working
conditions; (2) coordinated social security protection; and (3) recognition of diplomas giving
them access to a job which requires official approval, for example, medical doctors or dentists. 9 6 The Agreement also permits family members of nationals of an EU Member State

who are staying in Switzerland to take up gainful employment. 97 Further, nationals of EU

87. Bilateral Agreement on the Free Movement of Persons, E.U.-Swiss Confederation, 2002 OJ. (L 114)
6 [hereinafter The Agreement].
88. Id. art. 25.
89. Id. art. 25.
90. Id.
91. Id.
92. Id. art. 24.
93. Id.
94. Id. art. 6.
95. Press Release, European Free Trade Association, Annual Report 2001 (Apr. 9, 2002), available at
http://secretariat.efta.int/EFTASec/Web/PressRoom/E_2-2002Annual-Report_2001 .pdf.
96. The Agreement, supra note 87.
97. Id. art. 4.
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Member States have the right to remain in Switzerland after having ceased to be gainfully
employed.
Despite the fact that the Agreement took effect on July 1, 2002, full freedom of movement
will not be achieved for some time. The Agreement provides for an extensive transitional
period. 98 First, during the first two years, until June 30, 2004, Switzerland may continue to
give priority to Swiss employees and control salaries, wages, and working hours. During
that period of time, any employer wishing to offer employment to a foreign applicant rather
than a Swiss national must show to the authorities that an appropriately qualified Swiss
national could not be found. After two years, these rules of priority for nationals and the
controls on wages, salaries, and working hours will be replaced by so-called accompanying
measures intended to prevent wage dumping or "social dumping." These measures will be
three-pronged, consisting of: (1) a federal law on minimum pay and working conditions for
employees providing services in Switzerland on behalf of a business having its seat in an
EU Member State; (2) provisions for facilitating the declaration of collective labor agreements as generally binding in case of abusive wage dumping in a particular sector or occupational group; and (3) provisions enabling the Federation or the Cantons to impose
minimum wages for ordinary employment contracts in fields where no collective labor
agreements exist.
Second, current quotas for work permits for foreign nationals will remain in existence
until June 30, 2007.- The annual quota for new first-time long-term residence permits is
15,000; the annual quota for new short-term residence permits is 115,000. On July 1, 2007,
these quotas will be abolished and the goal of free movement of persons will be achieved.
The Agreement, however, does have protective clause reserves providing Switzerland the
right to unilaterally reintroduce quotas until June 30, 2014. This right can be exercised if
the influx of employees from the EU rises by more than 10 percent of the average of the
preceding three years, in which case quotas can be reintroduced for one year per occasion.
Special treatment is given to nationals of EU Member States who are already integrated
into the Swiss labor market during these transitional periods. Upon submission of an employment contract, these persons will have the right to an extension of their work permits.
If they wish to change jobs, neither the rule of priority for nationals nor quotas nor the
controls on wages/salaries and working hours, will apply to them."° '
C.

TERMINATION OF EMPLOYMENT wiTHOUT NOTICE

Under Swiss law, an employment contract may be terminated without notice only if there
is good cause justifying such termination.' 0' The Swiss Federal Tribunal has held that an
employee's serious threats against a fellow-employee constitute such good cause. 02 Playing
computer games during working hours, however, does not justify a termination of the
employment contract without notice, even if the employees were previously asked to delete
all games from their computers.0 3

98.
99.
100.
101.
102.
103.

Id. art. 10.
Id. art. 10.
Id.
Art. 337 CO.
Swiss Federal Tribunal, May 11, 2001, ATF 127 111I
351.
See Swiss Federal Tribunal, Feb. 14, 2002, No. 4C. 106/2001.
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EMPLOYEE'S LIBERATION FROM CONTRACTUAL DUTIES (GARDEN-LEAVE) AND HOLIDAYS

After termination of an employment contract, the employer may decide to release the
employee from his contractual duties with full payment of the employee's salary during the
applicable notice period. This prompts the question whether the employee must compensate this release from his contractual duties with holidays that were not taken prior to such
release from contractual duties. The Swiss Federal Tribunal held that the holidays will be
compensated by the release from the employee's contractual duties, provided that such
compensation will leave enough time for the employee to search for new employment.XVI. Taiwan
A.

TRANSFER OF EMPLOYMENT AND RETIREMENT RESERVE FUND UNDER THE MERGERS
AND ACQUISITIONS LAW

The Mergers and Acquisitions Law (M&A Law) took effect on February 8, 2002. Under
the M&A Law, employees must be issued a thirty-day prior written notice before the merger
or acquisition date to determine whether the employees would be willing to be transferred
to the surviving /acquiring company after the close of the merger or acquisition. The employees being notified will have a ten-day period to respond to the inquiry. Consent from
the employees will be deemed received if the employees fail to respond within ten days
after receipt of the notice. Once the employees have agreed to the transfer, the seniority of
the employees so transferred shall be recognized by the surviving /acquiring company and
the transferred employees cannot claim severance payment against the original employer
or the new employer. The employees objecting to the transfer shall be entitled to severance
payment payable by the original employer.
In the case of a merger, the remaining retirement reserve fund of the dissolving company,
after making appropriate severance and pension payments in full to those employees who
will not be transferred, shall be transferred to the surviving/acquiring company after the
merger. In the case of an acquisition, after the acquired company has made the retirement
benefits and severance payments to the employees who will not be retained by the acquiring
company and those who refuse to be retained by the acquiring company, the acquired
company shall proportionately transfer to the acquiring company the portion of the retirement reserve fund reserved for those employees who will be transferred to the acquiring
company.
B.

GENDER EQUALITY UNDER EMPLOYMENT LAW

The Gender Equality under Employment Law (GEEL) became effective on March 8,
2002. The GEEL provides for prohibition of gender discrimination in employment and
prevention from sexual harassment in the workplace. To promote equality in employment,
the GEEL provides, inter alia: menstrual leave, maternity leave, miscarriage leave, paternity
leave, unpaid parental leave, infant feeding time, reduction or adjustment of working
hours, family care leave, and childcare leave. The legislative purpose of the GEEL is to
protect the equal rights of both genders in the workplace and to espouse the spirit of the

104. Swiss Federal Tribunal, Feb. 2, 2002, ATF 128 I 271.
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Constitution against gender discrimination by promoting equality between men and
women. The GEEL applies not only to employed individuals in general, but also to civil
servants, teachers, and armed service personnel.
C.

EMPLOYMENT INSURANCE LAW

The Employment Insurance Law was promulgated on April 25, 2002 and expands the
scope of unemployment insurance. It is expected that over 100,000 new workers will become
eligible for unemployment insurance, in addition to those already covered under the labor
insurance program. The benefits payable under the unemployment insurance program are
divided into four categories: unemployment benefits; incentive payments for early return
to employment; living expenses for vocational training; and assistance with the insured's
national health insurance contributions.
D.

OCCUPATIONAL HAZARD PROTECTION LAW

The Occupational Hazard Protection Law (OHPL) was promulgated on April 28, 2002.
The main points covered by the OHPL are: (1) net revenue of the labor insurance fund
from occupational accident insurance will be specifically allocated to implementing the
OHPL; (2) the scheme under the OHPL will provide income support, subsidies for purchase of medical equipment, caregiver allowances, and death benefits to families to prevent
occupational accident victims and their families from suffering financial hardship; (3) where
occupational hazard victims are not covered by labor insurance or their employers fail to
pay compensation as required by the Labor Standards Law, the victims or their families
may apply for disability or death benefits; (4) occupational hazard victims whose ability to
work is impaired will be entitled to employment training benefits; and (5) April 28th of
each year is designated as Workers' Memorial Day.
E.

AMENDMENT OF RESTRICTIONS ON WORKING HOURS UNDER THE LABOR
STANDARDS LAW

Amendments to the Labor Standards Law were promulgated on December 25, 2002.
The amendments include: (1) the maximum monthly extended working hours for female
and male workers will become the same (forty-six hours); (2) the restrictions on women's
night work will be relaxed, except that pregnant women and nursing mothers will continue
to be barred from doing night work; and (3) where an employer wishes to implement flexible
working hours during a period of eight weeks or to extend working hours, the employer
must first obtain the consent of the labor union, or where there is no labor union, the
consent of a labor-management meeting.

XVII. United Kingdom
A.

EMPLOYMENT ACT 2002

The Employment Act 2002 (Act) is the largest single piece of employment legislation in
the past three years. 0 The Act covers work and parents, dispute resolution in the work-

105. Employment Act, 2002, (Eng.)
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place, improvements to employment tribunal procedures (including the introduction of an
equal pay questionnaire), provisions to implement the Fixed Term Work Directive, new
rights to time off work for union learning representatives, as well as some data sharing
provisions.
B.

WORKING PARENTS

Working mothers will be entitled to twenty-six weeks paid and a further twenty-six weeks
unpaid maternity leave.106 There will also be an increase in the standard rate of statutory
maternity pay and maternity allowance from £75 to £100 (or 90 percent of average weekly

earnings if this is less than £100). Working fathers will be entitled to two weeks paid paternity leave. These regulations are now approved by parliament and will be operational as

of April 6, 2003.
C.

DISPUTE RESOLUTION

The Act aims to promote internal resolution of workplace disputes by introducing minimum standards for internal disciplinary and grievance procedures to encourage employees
to raise grievances107 The Act also provides for limited extension of time limits for lodging
a tribunal complaint. This section is expected to be introduced by late 2003.
D.

FIXED TERM EMPLOYEES

The Fixed Term Employees (Prevention of Less Favourable Treatment) Regulations

2002 came into force on October 1, 2002 via the Employment Act.'00 These Regulations
apply to employees working under a fixed term contract of employment and do not apply

to the self-employed. The provisions create a right for fixed term employees not to be
treated less favorably than similar permanent staff working for the same employer. The
provisions limit the use of successive fixed term contracts to ensure that people are not on
a string of contracts in what is really permanent employment.

E.

CASE UPDATE

The Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE)
provide that the transferee steps into the contractual shoes of the transferor.' ° 9 Practical
difficulties emerge when trying to replicate some benefits such as share options or bonuses.
The recent case of Pitney Bowes' 10 helps employers where it is impossible to replicate a
particular benefit. The case provides that it is sufficient for a transferee to provide an
equivalent or comparable scheme.

106. Id. at part 2.
107. Id. at part 3.
108. The Fixed Term Employees (Prevention of Less Favourable Treatment) Regulation, (2002) SI 2002/
2034.
109. Transfer of Undertakings (Protection of Employment) Regulation, 1981 SI 1981/1794 (Eng.) [hereinafter TUPE].
110. Pitney Bowes Mgmt. Serv. Ltd. v. French, No. EAT/408/00, 2002 WL 819924 (Employment App.
Trib., Eng.).
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XVIII. EU Employment Law Update 2002
A.

RECENT CASE LAW

Under the Transfer of Undertakings (Protection of Employment) Regulations (TUPE),
a seller's rights and obligations arising from employment contracts transfer to the buyer of
the business."' Rights under occupational pension schemes in respect of old age, invalidity,
or survivor's benefits do not transfer.
The European Court of Justice held in Beckmann that early retirement benefits paid in
the event of dismissal for redundancy to employees, who have reached a certain age, do
transfer under TUPE."2 This case means that it may be more expensive to make TUPEtransferred employees redundant. Previously, if the enhanced redundancy entitlement was
operated under a pension scheme, it was considered not to transfer. The effect of the case
may be retrospective. Employees who have already transferred and are made redundant
may now bring a claim under Beckmann for an enhanced redundancy payment. This is an
area for careful due diligence indemnity drafting.
The European Court of Human Rights held in the Wilson case that the U.K. Government
was in violation of Article 11 of the European Convention on Human Rights."' Article 11
provides that everyone has the right to join trade unions for the protection of his/her
interests." 4 U.K. law as it stands failed to prohibit the employers in this case from offering
financial inducements to their employees to persuade them to relinquish their rights to
union representation. The court stated that it was the role of the State to ensure that
employees are not prevented or restrained from using their unions to represent them in
relations with their employers."'
B.

EQUAL TREATMENT DIRECTIVE

The Equal Protection Directive came into force on December 2, 2002 (apart from
provisions relating to disability and age discrimination which will come into force on
December 2, 2006)." 6 The Directive must be implemented by EU Member States by
December 2, 2003. The Directive aims to outlaw discrimination on the grounds of race or
ethnic origin, religion or belief, disability, age, and sexual orientation, and covers both direct
and indirect discrimination.
C.

DRAFT DIRECTIVE ON TEMPORARY WORKERS

New working rights for agency temporary workers were proposed by the European Commission in March 2002."1 This proposed directive aims to ensure that agency temporary

111. TUPE, supra note 109.
112. Beckmann v. Dynamco Whichloe Macfarlane Ltd., Case C-164/00, 2001 WL 759732 (ECJ Dec. 13,
2001).
113. Wilson v. United Kingdom, 35 Eur. Ct. H.R. (2002).
114. Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, Europ.
T.S. No. 005.
115. Wilson, 35 Eur. Ct. H.R.
116. Council Directive 2002/73/EC, 2002 OJ. (L 269) 15.
117. Proposal for a Directive of the European Parliament and the Council on Working Conditions for
Temporary Workers, 2002 OJ. (C 203) 1.
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workers receive the same terms as comparable company employees on a range of basic
working conditions including pay, working time, breaks, holidays, work done by pregnant
women, and action taken to combat discrimination.
Under the terms of the proposed directive, the right to receive the same pay and conditions comes into effect after the worker has been assigned to the same undertaking for
six weeks. The general principle will be subject to a number of exceptions and employers
will have the option of justifying any difference in treatment or pay. This proposed directive
has yet to make its journey through the EU's decision-making process and therefore does
not have an implementation date at this time.
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